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(5) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(8) Transactions entered into pursu-
ant to Public Law 93-638, 88 Stat. 2203.

(9) Under natural resources manage-
ment programs, permits, licenses, ex-
changes and other acquisitions of real
property, rights-of-way, and ease-
ments.

(10) Mineral patent claims entered
into pursuant to 30 U.S.C. 33 et seq.

(11) Water service contracts and re-
payment contracts entered into pursu-
ant to 43 U.S.C. 485.

[60 FR 33041, 33061, June 26, 1995]

§12.205 Ineligible persons.

Persons who are ineligible, as defined
in §12.105(i), are excluded in accordance
with the applicable statutory, Execu-
tive order, or regulatory authority.

§12.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under §12.315 are excluded in ac-
cordance with the terms of their settle-
ments. The Department of the Interior
shall, and participants may, contact
the original action agency to ascertain
the extent of the exclusion.

§12.215 Exception provision.

The Department of the Interior may
grant an exception permitting a
debarred, suspended, or voluntarily ex-
cluded person, or a person proposed for
debarment under 48 CFR part 9, sub-
part 9.4, to participate in a particular
covered transaction upon a written de-
termination by the agency head or an
authorized designee stating the rea-
son(s) for deviating from the Presi-
dential policy established by Executive
Order 12549 and §12.200. However, in ac-
cordance with the President’s stated
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported
in accordance with §12.505(a).

[60 FR 33041, 33061, June 26, 1995]

§12.225

§12.220 Continuation of covered trans-
actions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in §12.215.

[60 FR 33041, 33061, June 26, 1995]

§12.225 Failure to adhere to restric-
tions.

(a) Except as permitted under §12.215
or §12.220, a participant shall not
knowingly do business under a covered
transaction with a person who is—

(1) Debarred or suspended;

(2) Proposed for debarment under 48
CFR part 9, subpart 9.4; or

(3) Ineligible for or voluntarily ex-
cluded from the covered transaction.

(b) Violation of the restriction under
paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See Ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
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§12.300

do business with a person that filed an
erroneous certification.

[60 FR 33041, 33061, June 26, 1995]
DEBARMENT

§12.300 General.

The debarring official may debar a
person for any of the causes in §12.305,
using procedures established in §§12.310
through 12.314. The existence of a cause
for debarment, however, does not nec-
essarily require that the person be
debarred; the seriousness of the per-
son’s acts or omissions and any miti-
gating factors shall be considered in
making any debarment decision.

§12.305 Causes for debarment.

Debarment may be imposed in ac-
cordance with the provisions of §§12.300
through 12.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement

43 CFR Subtitle A (10-1-96 Edition)

applicable to a public agreement or
transaction.

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in §12.215 or §12.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §12.315 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
the drug-free workplace requirements
for grants, relating to providing a
drug-free workplace, as set forth in
§12.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19199, 19204, May 26, 1988, as amended
at 54 FR 4950, 4963, Jan. 31, 1989; 55 FR 21701,
May 25, 1990]

§12.310 Procedures.

The Department of the Interior shall
process debarment actions as infor-
mally as practicable, consistent with
the principles of fundamental fairness,

using the procedures in §§12.311
through 12.314.
§12.311 Investigation and referral.

Information concerning the existence
of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.
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